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LIMITATION BILL 2004 
LIMITATION LEGISLATION AMENDMENT AND REPEAL BILL 2004 

Cognate Debate 

On motion by Mr J.A. McGinty (Attorney General), resolved - 

That leave be granted for the Limitation Bill 2004 and the Limitation Legislation Amendment and 
Repeal Bill 2004 to be considered cognately, and for the Limitation Bill 2004 to be the principal Bill. 

Second Reading - Cognate Debate 

Resumed from 20 October. 

MS S.E. WALKER (Nedlands) [4.49 pm]:  If I may, before I start my speech, I would like to thank lawyers 
Linda Bush from the Crown Solicitor’s Office and Alison O’Dwyer from Parliamentary Counsel’s Office, for 
the briefing they gave me.  I had forgotten how brilliant are the lawyers who work there.   

Mr J.A. McGinty:  They are.   

Ms S.E. WALKER:  They are.  I still refer to the old title of that office; that is, the Crown Solicitor’s Office.   

In the Attorney General’s second reading speech he referred to the basis for these reforms, which he said stems 
back to May 2002 when a discussion paper entitled “Limitations Law Reform” was released for public comment.  
He also said that the discussion paper took into account the recommendations of the Western Australian Law 
Reform Commission’s 1997 report “Limitation and Notice of Actions”, which I have looked at.  I think the 
reference to the Law Reform Commission may have been given prior to the time of the coalition Government.  
When Hon Peter Foss was Attorney General, the Law Reform Commission was asked to examine and report on 
the law relating to limitation, notice of civil actions and incidental matters.   

The Bill will repeal the Limitation Act 1935.  It is worth noting that although the Limitation Act is relatively 
small, the report that covers that Act is rather extensive.  I guess that provides some indication of the complexity 
of the Act.  The law of limitation of actions deals with rules within which a person must commence civil 
proceedings.  It does not deal with criminal proceedings.  It deals with various limitation periods for different 
causes of action.  The period begins to run when the cause of action accrues; that is, when it first becomes 
possible to bring a cause of action.  According to the Law Reform Commission report, in Western Australia 
proceedings are commenced by the issue of a writ, an originating summons or an originating motion.  The 
upshot is that the limitation period is set running by the accrual of the cause of action.  The plaintiff must 
commence proceedings by issuing a writ or other process before the limitation period expires.  I understand that 
if the period runs its course before the action has begun, the defendant can plead the defence of limitation.  
Therefore, according to the Law Reform Commission report, it appears that the period of limitation does not 
generally extinguish the plaintiff’s rights but merely bars his remedy by giving the defendant a defence to the 
claim.  During the consideration in detail stage I would like to know whether that is correct and will continue.   

It was interesting to me to look at this area of law.  I was sorry that I could not spend more time on it.  The 
rationales for the existence of limitation periods were outlined in an earlier work of the Law Reform 
Commission published in 1982.  Those rationales will be of interest to members of Parliament.  First, limitation 
periods protect defendants from claims relating to incidents that occurred many years before and about which 
they and their witnesses may have little recollection and no longer have records.  Secondly, it is in the public 
interest for disputes to be resolved as quickly as possible and as close to the time the events on which they are 
based occurred so that witness recollections are clear.  Thirdly, they enable a person to feel confident after a 
certain period that a potential dispute cannot then arise; that is, they operate as an act of peace.  Fourthly, it 
enables a person to arrange his or her affairs on the basis that a claim can no longer be made against him after a 
certain time.  The researchers stated on page 35 of the Law Reform Commission report that there are other 
factors to consider, such as the difficulty of assessing the reasonableness of conduct in the light of standards that 
prevailed at an earlier time and the increased costs of liability insurance if liability were ongoing rather than 
limited by the running of the limitation period.   

In 1992 the Law Reform Commission issued a discussion paper in which it canvassed issues.  The paper was 
launched at a Law Society of WA seminar and widely distributed in Western Australia.  At that time the 
commissioners were Creighton, McLure and Handford.  They developed recommendations in 1995.  The report, 
which I have with me, was completed in 1996.  However, as I understand it, in 1996 three new commissioners 
were appointed by the then Attorney General; that is, Cock, Martin and Simmonds.  Since then, the report has 
been revised and updated, but the recommendations were endorsed.   
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It is apparent from any reading of the Limitation Act 1935 that it is in dire need of modernisation.  The coalition 
is all for modernisation of the law.  The coalition set out to demystify the law and make it accessible to the 
people of Western Australia through the review of the criminal and civil justice system by the Law Reform 
Commission.  The final report of that review was an attempt to communicate clearly, directly and succinctly.  
For the first time in the history of the Law Reform Commission there was a public outreach to all Western 
Australians.  I have said already in Parliament this week that I took the time over the weekend to look at the CD-
ROM put out by the then commissioners on the report of the review of the criminal and civil justice system in 
this State.  I looked at what Ken Martin, QC, Robert Cock and the other commissioner had to say on the issue of 
trying to modernise the law.  They said that they had tried to eliminate Latin and archaic terminology and to 
avoid legalese, and hoped that some day all rules, statutes and communications concerning legal proceedings 
would be capable of being understood by the average person.  It is clear that the Limitation Act 1935 would not 
be understood by the average person or, no doubt, many lawyers in this State.  It is clear that the Act is not of 
modern origin.  As the Law Reform Commission said, it merely restates word for word the earlier laws inherited 
from England from as far back as 1623 to 1874.  On the founding of Western Australia in 1829, English law was 
incorporated in WA by an adoption or copying of English statutes.   

I understand that the Limitation Act has been amended only four times: first in 1954 to consolidate in section 
47A limitation rules governing actions against public authorities; in 1972 to alter from 21 to 18 years the age of 
majority for infant claims; in 1978 to insert section 37A, which relates to the recovery of tax; and in 1983 to 
extend and modify limitation periods for asbestos-related diseases.  I will provide a brief example of its archaic 
style from section 7.  I will read just a few lines.  If anyone can tell me what it means, good luck!  It states under 
the heading “Provision for case of future estates” - 

A right to make an entry or distress, or to bring an action to recover any land or rent, shall be deemed to 
have first accrued in respect of an estate or interest in reversion or remainder, or other future estate or 
interest, at the time at which the same shall have become an estate or interest in possession . . .  

I could go on.  The Attorney General told me that he started studying this area of law two and a half years ago.  I 
will test him during the consideration in detail stage on what that section is all about.   

Mr J.A. McGinty:  I do my best to understand, but it is hard.   

Ms S.E. WALKER:  I will probably end up telling the Attorney General what it means, as I usually do.  The 
point is that long before the Attorney General tried to modernise the law, the coalition was keen to modernise the 
law.  The Opposition supports the Government on this Bill and the recommendations.  I do not think all the 
recommendations from the Law Reform Commission report are being implemented.   
According to the Attorney General, the current limitation regime is a scheme of fixed limitation periods for 
identified causes of action, with the relevant period running in each case from the time of the action’s accrual; 
that is, when all the elements for the cause of action have come into existence.  I think it is true to say, as was 
said in the Law Reform Commission report, that whatever regime is in place, limitation issues are generally 
uncontroversial.  An example is an injury or loss that occurred at the same time as the conduct that gave rise to 
that injury or loss and the victim gaining sufficient knowledge of the circumstances to commence proceedings.  
Even when latent personal injury manifests itself decades after the conduct that resulted in the disease or illness - 
for instance, mesothelioma - the legal test for negligence is relatively straightforward.  Time runs not from when 
the conduct took place, but from when the injury occurs, even though the damage was undetectable and the 
plaintiff was unaware of it.  It appears from my reading on this matter that controversy or problems occur when a 
medical condition has existed for some time before being discovered.  However, under some regimes, such as 
the one in Western Australia, there is from the victim’s and society’s perspective potentially a problem.  
Examples of that were given in the Law Reform Commission’s report on controversial circumstances, and 
includes cases in which the onset of disease is not merely delayed but gradual and not detected in its early stages; 
the victim cannot determine the cause of the illness because, for example, the illness is due to chemically 
contaminated water ingested decades before; the victim knows the illness but not the identity of the person or the 
entity responsible; a defect in household goods does not manifest itself for years; the victim has not commenced 
action because of fraudulent or improper conduct for wrongdoing; the victim is in a class of vulnerable persons 
and did not appreciate his or her plight until receiving legal advice; and a child has a disability.   
Limitation regimes are the result of a balance of fairness and justice to not only the plaintiffs but also the 
defendants.  During my reading, as I am wont to do on the weekends sometimes, I came across in an article in 
The Weekend Australian Financial Review titled “A doctor’s pain”.  It relates to one of the motivating factors for 
this Bill; that is, obstetrics.  The article is about a country doctor in Victoria who, over 24 years ago, helped 
deliver a baby girl who was born with cerebral palsy.  The doctor had since been working in the country and 
practising for 20 years when he received a notice from a lawyer.  This doctor is called Charles Kerr, and the 
article talks about what he went through in this process.  The journalist, Jill Margo, writes -  
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Delivering babies was Kerr’s passion, and to improve his skills he’d spent a year in the UK completing 
an obstetrics diploma.  No other aspect of medical practice gave him more pleasure than tending to 
women in labour.   
. . .  

“My first solicitor, who was very experienced in obstetric litigation, warned me that this would change 
my life but I dismissed it.  I told him I was fine.  I could handle it.” 

And at first, Kerr could.  Every few months a wad of 80 or 90 pages of questions would arrive in the 
mail with a covering letter from his solicitor urging a rapid response.   

He would take a few nights to answer them, but the questions would keep coming over and over again 
in 100 different ways.  The same questions arose all with the underlying implication that, as a general 
practitioner, perhaps he should not be delivering babies.   

The article is an extract from an account given by this doctor in the Medical Journal of Australia of his 
experience.  The article continues - 

“Since then I have been through intensive examination of everything I did during the 4½ hours she was 
under my care.  The notes and answers to highly-detailed questions now fill a 12-centimetre-deep file 
box and I have become totally disillusioned with medicine and the law.   

“The only records that exist from that time were the notes I wrote during her labour.  Instead of 
providing a solid base for my defence, as I thought, my notes have been dissected with every nuance of 
each word explored - and even the punctuation and layout questioned.”   

The SPEAKER:  I need to make sure that everyone is aware that we will be having a dinner break between 6.00 
and 7.00 pm.   
Ms S.E. WALKER:  I thought you were going to tell me not to keep reading, Mr Speaker.  However, I would 
like to read this article into the record because it is important to this issue.  This is the first time I have 
understood what some professional people go through.  The article continues -  

By 2002, Kerr had given up delivering babies.  He’d lost the sureness of touch that had served him so 
well, and that loss affected his whole practice.   
. . .  

As the trial approached, the stress began to build.  In his preoccupation, Kerr says he failed to notice 
just how much the stress was affecting all those around him.  His wife, his children, his colleagues and 
his staff all suffered as they each tried to support him. 

His competence was under continual attack.  And when the plaintiff’s lawyers couldn’t find an 
obstetrician in Australia to criticise his care, they imported one from overseas.   

He goes on to say that he had to spend six weeks in the city, he had to get a locum, his wife and family had to 
prepare themselves for the headlines and publicity to come and he had to refinance his home.  Lo and behold, 
just before the trial commenced, there was a settlement.  The article later reads - 

“My wife and I couldn’t believe it.  We looked at each other and started to cry.  We hadn’t recognised 
just how much stress we were both suppressing to support each other.”   

I have to be very clear here when I say that I am a great advocate for the rights of victims.  However, there are 
two sides to this issue, which is a matter that was clearly covered in a report of a Legislative Council committee 
that looked at professional indemnity insurance.  That report particularly looked at the issue of medical 
practitioners, and I will refer to it in a minute.  A note in this article by journalist Jill Margo says -  

Obstetrics: where the legal risk is high.   

In Australia, while general practitioners are rarely sued, -  

As this doctor was -  

obstetrics is one of the most litigious areas of medicine.   

Paul Nisselle, past Australasian secretary of the Medical Protection Society, says while a GP can expect 
to be sued once in a professional lifetime, a busy gynaecologist-obstetrician expects it once every six 
years.   

While the average GP would pay an insurance premium of less than $5000 a year, the gynaecologist 
could be paying up to 20 times that.   
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. . . deputy chairman of the Medical Indemnity Industry Association of Australia which represents more 
than 80 per cent of insured doctors in the country, says between July 2002 and June 2003, claims were 
made against 7 per cent of doctors in Australia.   

This points out the difficulty or the problems that the public in Australia is starting to experience; that is, medical 
practitioners not wanting to work in obstetrics.  I can understand that, having spent years doing a degree myself, 
and then more years getting further qualifications and forgoing all sorts of things that people normally do on the 
weekends or at nights.  I understand that at the moment, obstetricians are subject to a 24-year limitation period.  
Is that right, Attorney General?   

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  That is a long time.  That is a person’s whole life, when I think about it.  An obstetrician 
delivering babies will be at risk for the whole time that he is practising, and 24 years after he retires.  There has 
to be some certainty, and I am not sure whether the Act provides that.  We often hear of the plight of plaintiffs, 
but by chance I happened to read an article on the weekend that I found very poignant, and I wanted to share the 
effect of it with parliamentary colleagues.   

Limitation periods in Western Australia are found in the current Limitation Act and many other statutes that 
contain limitation provisions applicable to particular causes of action.  The Limitation Legislation Amendment 
and Repeal Bill 2004 deals with Acts such as the Supreme Court Act, in which claims regarding shipping 
collisions can be brought forward under section 29, and that will be amended under the repeal Bill.  The survival 
of causes of action following death, a provision found under section 4 of the Law Reform (Miscellaneous 
Provisions) Act 1941, is to be amended.  Section 7 of the Fatal Accidents Act 1959, under which relatives can 
bring forward actions for wrongful death, is to be amended.  Claims against the Crown under section 6 of the 
Crown Suits Act, which are claims against public authorities, are also dealt with by this Bill.   

I was interested to learn that in 1985 the Law Society of WA issued a list of 107 Western Australian Acts that 
contained limitation provisions.  I was interested also to learn that one of my predecessors as member for 
Nedlands, Hon Norbert Keenan, MLA, would have supported this Bill, because he said during the debate on the 
1935 Limitation Act, as quoted at page 43 of the Law Reform Commission report -  

Of all the laws that exist on the statute-book, there is no one law that requires reconsideration more than 
this one . . . [F]or one single amendment, one of no great importance, this is brought down as a Bill for 
re-enactment, containing all these old musty provisions and anachronisms, which are governed by no 
real common-sense whatsoever.   

While our limitation legislation remains locked into the nineteenth century, most other jurisdictions, including 
England and Canada, and all other Australian States, except South Australia, have adopted modern reforms.   

The general scheme of the Bill is to provide a general limitation period of six years for a cause of action unless 
otherwise specified.  The causes of action that are otherwise specified in the Limitation Bill - I am reading from 
the table of contents - are personal injury, three years; defamation, six months from discovery or six years from 
publication; trespass to the person, etc, three years; contribution between tortfeasors, two years; deeds, 12 years; 
recovery of land, 12 years; money secured on real property or on real and personal property, 12 years; 
possession, 12 years; foreclosure, 12 years; redemption, 12 years; and tax mistakenly paid, 12 months or as 
provided under another Act.   

I turn now to the issue of certainty and to the comments in the second reading speech about obstetrics.  The 
current limitation period for obstetrics is 24 years.  The Bill provides that if a person has suffered a personal 
injury during birth and has not begun an action before the commencement day of the new Act, provided the 
limitation period has not already expired, the action must be commenced within six years of the commencement 
day.  I assume that means that a person who is now aged 14 will now have only six years after the 
commencement of this Bill in which to bring an action, rather than the 10 years he or she would have had 
previously.   

Mr J.A. McGinty:  That is correct.   

Ms S.E. WALKER:  Clause 4(5) provides that if -  

(b) the personal injury was incurred in the course of the person’s mother giving birth to the person 
(whether by way of natural childbirth or a medical procedure); and 

(c) an action was not commenced before commencement day,  



Extract from Hansard 
[ASSEMBLY - Thursday, 28 October 2004] 

 p7568b-7578a 
Mr Jim McGinty; Ms Sue Walker; Speaker 

 [5] 

an action on that cause of action cannot be commenced if 6 years have elapsed since commencement 
day and for the purposes of an Act the cause of action is to be taken as having accrued on 
commencement day.   

Part 3 of the Bill is headed “Extension or shortening of limitation periods”.  Clause 34 in part 3 is headed “Court 
may extend time to commence actions for personal injury or under Fatal Accidents Act 1959”.  Subclause (4) of 
clause 34 provides that on an application a court may extend the time in which the action can be commenced for 
up to three years.  That applies to all medical practitioners, not just obstetricians.  Is it possible that it could be 
extended for nine years? 

Mr J.A. McGinty:  It could be more than that.  

Ms S.E. WALKER:  That is what I want to know.  It is worth looking briefly at the report of the Legislative 
Council Select Committee on Professional and Occupational Liability dated 3 January 1994.  That committee 
was established during the time when Hon Joe Berinson was Attorney General.  One of the terms of reference of 
the committee was whether there should be a system of limitation on liability of members of professional and/or 
occupational groups linked to any one or more of a particular number of factors, which are then outlined.  The 
report refers to the significant impact that the law of negligence has had on the liability of professionals.  The 
report outlines at page 3 the principal areas of concern and states -  

During this time there has been an increase in community awareness of consumer rights resulting in a 
greater willingness to pursue remedies by taking legal action.   

It goes on to say -  

In the past it may have been said that the maintaining of professional indemnity insurance by a 
professional would constitute an admission of incompetence, but it is now clearly the case that the 
holding and maintaining of such insurance is a necessary risk management strategy and pivotal to the 
operation of the business of a professional.   

It states also -  

Ironically, where the amount claimed is large enough, the existence of a professional indemnity 
insurance policy can merely make suing a professional a more worthwhile exercise without ultimately 
protecting the professional’s assets. Some professionals have seen the cost rising so rapidly that they are 
abandoning particular areas of practice (such as obstetrics) or are choosing instead to go asset bare to 
reduce costs and exposure.   

That was 10 years ago.  The report continues -  

It is therefore critical that the form and availability of professional indemnity insurance should be such 
that not only is the profession protected from unaffordable premiums and lengthy litigation but that the 
consumer who has a valid claim can expect to receive realistic and justifiable compensation.   

I have mentioned the doctor who had to go back to his notes from 24 years ago to try to work out what was said 
and done at that time.  It is perhaps unrealistic to require someone to do that.   

The committee referred also to the rapidly rising cost of premiums for accounting firms, architects, engineers, 
lawyers, veterinary surgeons and medical practitioners.  It said with regard to medical practitioners -  

It was submitted to the Committee that there had been an increase in the cost of medical defence 
indemnity coverage, escalating in the order of 30 per cent a year.  This adds to the cost structure of a 
medical practice, depending on what area of medicine a practitioner practices in.  The worst hit area is 
obstetrics where the cost is increasing to a point where many practitioners are questioning the wisdom 
of specialising in that area of medicine.   

The report goes on to say at page 46 that as a result of the problems being experienced by medical practitioners, 
a practice of defensive practice has started up -  

It was clear that the fear of being sued professionally was affecting the way that doctors practised 
medicine.  This fear has resulted in the practice of “defensive medicine” amongst the medical 
profession and it was stated by Professor Con Michael, President of the Royal Australian College of 
Obstetricians and Gynaecologists, that “defensive medicine is not good medicine”.  Professor Michael 
agreed that this issue needs to be resolved so that doctors can concentrate on their prime responsibility, 
which is their patients, as opposed to their backs.  

It goes on to say -  
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Defensive practices are not confined to the medical profession.  All professions have admitted that 
defensive practice had crept in and it often was not in the interests of clients.   

The report refers also to the limitation period in medical negligence and states -  
There was also considerable concern that they remained liable for enormous amounts of time where the 
potential plaintiff was under a disability.  The Limitation Act 1935 extended the period before which 
action had to be brought almost indefinitely.  While the committee was undertaking its investigations, 
there was a report in the paper of an obstetrician who had been sued 30 years after the event over the 
birth of a cerebral palsy baby.   
Quite plainly, there was nothing to be gained by extending the period of limitation because the child’s 
position was never going to change.  We recommend that the limitation period in such a case be 6 years 
from the negligent act.   

I raise this as an example of certainty.  Where are the uncertain areas in the Bill for medical practitioners?  I have 
mentioned one area.  It would appear that it does not really matter for obstetricians because from what the 
Attorney General said in his second reading speech about Dr Louise Farrell’s comments, obstetricians are happy.  
Are they happy with this provision?   
Mr J.A. McGinty:  The obstetricians are delighted.  The Australian Medical Association has raised other issues 
that mainly relate to paediatricians, who were seeking the same benefits as obstetricians.  I said to them in my 
discussions that there was a demonstrable problem for obstetricians.  We wanted to make sure that that was 
fixed, so we could not go into other areas.   
Ms S.E. WALKER:  We do not want communities in which there are no obstetricians.  From what I have read, it 
would appear that people were wondering whether, in the end, it would all be worth it.   
Mr J.A. McGinty:  This should certainly fix that problem so far as the obstetricians are concerned.   

Ms S.E. WALKER:  I have focused on obstetricians because it seemed to be a problem for the community and 
because I read the article.  The Opposition supports the legislation.  I will canvass a few issues with the Attorney 
General later.  We look forward to the new, modern Act.   
MR J.A. McGINTY (Fremantle - Attorney General) [5.24 pm]:  I thank the member for Nedlands for her 
indication of support on behalf of the Opposition.  This has been a particularly intellectually challenging and 
difficult piece of legislation.  It will achieve a number of things.  Firstly, it will modernise the limitation laws in 
the State.  The member for Nedlands was quite correct when she identified a number of Law Reform 
Commission reports and parliamentary committee reports that have identified problems.  It is true to say that 
Western Australia’s limitation laws are the most restrictive in the common law world.  They are certainly the 
most restrictive of all the Australian jurisdictions because of the inability - other than in asbestos cases - to be 
able to extend the time beyond the rigid limitation period that currently exists.  We have taken the opportunity to 
do away with a number of other anachronisms, such as the privileged position of the State, which is now being 
put in the same position as any other defendant.   
Secondly, the Bill deals with questions of latent injury or disease.  That is classically the case with asbestos, but 
asbestos cases have been specially legislated on and are exempt from the current limitation regime in Western 
Australia.   

Ms S.E. Walker:  Is there a separate Act for that?   
Mr J.A. McGINTY:  Yes, that is right.  We are incorporating that in this Bill.  Some of the amendments that I 
will be moving, which I have given some indication of, are at the request of the Asbestos Diseases Society in 
order to preserve its particular arrangements.  I am sure that everyone in the community feels -  

Ms S.E. Walker:  Are you keeping that Act? 

Mr J.A. McGINTY:  No, asbestos cases will come under this Bill.   

Ms S.E. Walker:  You are repealing it? 

Mr J.A. McGINTY:  Yes.   

With respect to latent injury or disease, the simplest example that I can give is the example given to me by Dr 
Louise Farrell.  For many years a woman complained about having abdominal pain.  The pain went on for a 
number of years and eventually a doctor decided that she should have X-rays.  The X-rays showed that certain 
clips and forceps had been left inside her abdomen as a result of an operation.  That is a clear case of negligence.  
However, the operation had occurred more than six years before.  The woman did not know what was causing 
the pain, but she had pain.  However, the limitation period had expired and she could not take legal action.  
Nobody would think that that is just.  In the future, a person in those circumstances will have a right to take legal 
action.  The areas in which this will arise in the future are in cases of industry workers being exposed to 
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chemicals, such as the recent case of the Kimberley chemical workers.  Although the legislation is not generally 
speaking retrospective, it will pick up those types of cases in the future, as it will child sex abuse cases.   

Ms S.E. Walker:  How will that work?   

Mr J.A. McGINTY:  A person who is abused as a child might show physical symptoms of that abuse later in life.  
Clause 50 of the Bill provides that the time begins to run when the symptoms manifest themselves.   

Ms S.E. Walker:  Does it have to be a personal injury? 

Mr J.A. McGINTY:  Yes, but a personal injury might be a psychological injury.   

Ms S.E. Walker:  Is that in the Bill?  Is it mental disability?   

Mr J.A. McGINTY:  Yes.   

I refer the member to clause 50.  At the moment the law relates to when the injury is suffered.  The cause of 
action has arisen and therefore starts to run.  In the case of a broken arm, a person breaks his arm when he has 
the accident.  Asbestos cases provide the clearest example.  It is not the exposure to the asbestos; it is the 
development of the disease in a person’s body -  

Ms S.E. Walker:  And then a recognition by the person?   

Mr J.A. McGINTY:  That is not the case currently.  It is simply when the tumour develops.  We should put 
asbestos to one side because there are special provisions for those cases.  If there were a comparable exposure 
that manifested itself many years later, such as by the development of a tumour, it is when the tumour developed.  
Even if a person was not aware of that tumour for six years, his or her limitation period was already running, 
even if the tumour did not manifest in any way.  Again, that is patently unfair.   

Essentially we are providing for two changes to the current, very restrictive regime.  The first can be found in 
clause 50 and relates to personal injury.  Under clause 50 the limitation period will commence to run when a 
person becomes aware that he or she has sustained a not insignificant personal injury; that is, when it is 
manifested.  The manifestation concept is when time will start to run.  It will run for three years.  It is currently 
six years, but everywhere around Australia, with the exception of the Australian Capital Territory, has a base 
limitation period for personal injury of three years.  If, subsequent to the expiry of that three years, a person 
acquires a certain knowledge - this is set out in clause 34 - it is from the time that that knowledge was acquired 
that the person has an opportunity to apply for a further extension.   

Ms S.E. Walker:  There are two things: there is the recognition that a person has an injury and then there is the 
knowledge of what caused the injury.   

Mr J.A. McGINTY:  That is right.  I put it simply this way: a person has to know that he has an injury - 
previously, that was not the case.  It is when the injury manifests itself rather than when it occurs.  That is the 
base limitation period.  Three years from that time is when a person has to take legal action.  If, however, there is 
certain knowledge - this is the second issue -  

Ms S.E. Walker:  What is the clause?   

Mr J.A. McGINTY:  It is clause 34(4).  There has to be knowledge of three things once the limitation period has 
expired: the physical cause of the death or injury, that the death or injury was attributable to the conduct of the 
person, and the identity of the person.  Once a person has acquired knowledge of those three things, he or she 
can apply to extend the time for a further three years.  It is not three years from when the limitation period 
expires; it is three years from when the knowledge is obtained.  That might be a decade or two later. 

Ms S.E. Walker:  They may have had it for 13 years -  

Mr J.A. McGINTY:  Yes, and not known.   

Ms S.E. Walker:  They suddenly realise how they got it and then they can go to court and make an application, 
and they have a three-year period.  

Mr J.A. McGINTY:  The court will have the discretion to extend in those circumstances.  It is quite a radical 
change from the current rigidity of the current six years.  I think it meets what is fair in those circumstances.  
Legal actions for child sexual abuse, chemical exposure and a host of areas in which the law currently operates 
harshly for latent injury will be able to proceed in future.  It would include cases such as the woman who had 
operating materials left in her abdomen after surgery.  The action can be taken either from the time a disease 
manifests itself or when a person has knowledge of those three factors.   

Ms S.E. Walker:  I did not realise that the law is so harsh at the moment.   
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Mr J.A. McGINTY:  It is shockingly harsh. 

Ms S.E. Walker:  Is the exception the asbestos legislation?   

Mr J.A. McGINTY:  Yes.   

Ms S.E. Walker:  Is that it? 

Mr J.A. McGINTY:  Yes.  I will give members another example.  To the best of my knowledge - I am subject to 
correction - the reason no action has been taken against the Christian Brothers, for instance, or any of the 
churches in Western Australia, is the limitation regime.   

Ms S.E. Walker:  There could have been prosecutions but there have not been.  I have an opinion on that.   

Mr J.A. McGINTY:  Whether people should have been prosecuted is another matter.  However, the ability to 
take civil action is non-existent in Western Australia.   

Ms S.E. Walker:  Will people have that ability now?   

Mr J.A. McGINTY:  Yes.  This legislation is not retrospective; therefore it does not pick up cases in which the 
limitation period has expired.  However, there is one exception, and that is when harm has been done but has 
manifested itself only in the past three years, and the limitation period under the new regime runs from the time 
of manifestation.  Under those circumstances, a person will be able to take action.  I am not sure whether he 
would have been able to do that under the current law, but it is most probable that he would not.   

Ms S.E. Walker:  If a child had been abused by a Christian brother and had not been involved in a class action 
that made the complaint five or so years ago, but the individual suddenly became aware of an injury that was 
attributable to one of the Christian brothers, could that person now bring an action?  Would the individual be 
able to commence a cause of action under clause 50?   

Mr J.A. McGINTY:  That would be possible if the injury had manifested itself within the new limitation period.   

Ms S.E. Walker:  Right.  If the person was not aware of the Act -  

Ms S.M. McHale:  It could apply to a number of people whose ability to seek retribution has passed.  However, 
the beauty of the legislation is that it now provides for the first time the opportunity for people harmed by the 
Christian brothers to seek retribution or whatever under the civil law.  It is the same provision that the Senate 
inquiry highlighted as needing to be changed.   

Mr J.A. McGINTY:  Yes.  The first issue is to modernise the limitations law, which I think we all accept and 
agree on.  

Ms S.E. Walker:  I am pleased you have not taken credit for it, Attorney General.   

Mr J.A. McGINTY:  I never take credit for anything, as the member knows.   

The second area is latent injury or disease, which we have just discussed.  The provisions in this Bill do not go as 
far as legislation in a number of other States that provide for a general discretion vested in the court to extend the 
times for taking action, depending upon whether the court thinks it is just to do so.  Very broad discretion is 
provided for in some other States.  We have not gone that far.  We have provided that discretion in defined 
circumstances relating to knowledge only.  The Law Society would have preferred the Government to have gone 
further and give broader discretion to judges, similar to the way the system operates in Victoria.   

Ms S.E. Walker:  Have you made it more favourable to the plaintiff? 

Mr J.A. McGINTY:  It is more favourable than the current situation, but we have not gone as far as the Law 
Society wanted us to.  On the other hand, the Australian Medical Association argues that it is not happy about 
giving any discretion because the - 

Ms S.E. Walker:  Why have you not gone as far as New South Wales?   

Mr J.A. McGINTY:  We believe it is a matter of balancing the interests.  We do not want to exclude anyone 
from taking legal action.  We believe that the two concepts of manifestation and knowledge are the key concepts, 
rather than just throwing it over to a judge and allowing him to decide whatever he thinks is fair.  We believe 
that the manifestation and knowledge provisions will pick up those cases in which there should be a legal right to 
take action but which is currently denied.  It is more defined and therefore more limiting, but we believe it will 
pick up the significant cases. 

Ms S.E. Walker:  I have a feeling that medical practitioners - probably your advisers will tell us whether this is 
correct - have more than the six years to worry about.   
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Mr J.A. McGINTY:  They could well do.  I will refer to them now.  The third significant area in this Bill relates 
to obstetrics.  I met with Dr Louise Farrell, who is the Chairman of the Royal Australian and New Zealand 
College of Obstetricians and Gynaecologists.  She was very supportive of the legislation.  The Government gave 
her an early draft and the only comment she made about it was to suggest we make an amendment - which we 
have picked up and incorporated in the Bill - to the situation that would apply to somebody who had not already 
begun legal action for whom the legal damage had been done.  In a sense, there was still up to 24 years in which 
to lodge legal action in that particular instance.  For example, a child who was born yesterday and whose doctor 
was negligent would still have 24 years to take legal action had we not done something with the in-between class 
of people.   

Ms S.E. Walker:  But you are doing something, aren’t you?   

Mr J.A. McGINTY:  In an obstetrician’s case in which legal action has begun, the limitation period is no longer 
relevant because the legal action has commenced.  A child born a day after the legislation comes into effect will 
be caught by the new regime.  The point Dr Farrell made was that we had to legislate for the in-between class of 
people who were born yesterday or 10 or 15 years ago.  Potentially, they would have 24 years in which to take 
legal action.  Therefore, we amended the draft Bill - the member for Nedlands referred to this during the second 
reading debate - to provide that there will be six years in which to take legal action from the date of 
proclamation.  Therefore, anyone who was injured in the past as a result of an obstetric procedure will have six 
years in which to take action from the date of proclamation.  That will harvest the outstanding cases that would 
otherwise have taken 24 years to work through the system.  The Government has accepted Dr Farrell’s view on 
that matter and has included that provision in the legislation.  The way in which the legislation was initially 
drafted and the way it appears in the Bill could potentially inadvertently extend beyond 24 years the limitation 
period that applied.  For example, someone who was injured 23 years ago and who had not lodged a claim would 
have six years from the date of proclamation in which to lodge a claim.  That would be a total of 26 years in 
which to bring an action, which was never intended.  I will move an amendment during the consideration in 
detail to make it six years from the date of proclamation or the limitation period under which the negligence 
occurred.  It will harvest those cases.   

Ms S.E. Walker:  I don’t understand that.  I understand what it says at the moment.  You are saying that Dr 
Farrell and you don’t think it is fair that if a clock was ticking for 23 years and a person did not know -  

Mr J.A. McGINTY:  No.  Everything was satisfied.  A person will have 24 years in which to bring a legal action.   

Ms S.E. Walker:  If it was known at birth that a baby had a defect but an action was not commenced and 23 
years and six months later the Bill is passed, how much time would the person have to lodge an action?   

Mr J.A. McGINTY:  Under the current Bill, it would be another six years.  That was never intended.  The 
amendment will provide that the action must commence within six years or from the time in the limitation period 
under which the person was operating, whichever is the lesser.  Therefore, the person in the member’s example 
who is 23 years old would have six months left in which to bring legal action.  In other words, to harvest all the 
past negligence cases that have not been the subject of legal action at the date of proclamation, we do not intend 
to extend the limitation period, which is already very generous.   

Ms S.E. Walker:  However, that is dependent on the injury being known at birth and attributable to the doctor.   

Mr J.A. McGINTY:  Yes.  From what Dr Farrell and the AMA have told me, people will often not take legal 
action because they know that they have 23 years within which to do it and they think they might get a higher 
payout the longer they wait.  Therefore, people wait rather than get a payout earlier.  They say that they know of 
cases in which that has happened - the case is deliberately left until much later, knowing full well that for a 
variety of reasons the payout will be greater.  There is no merit in not making a claim for that length of time.  
Some of the other States have required people to put their claim in or run the risk of losing costs, or something of 
that nature.  Essentially, from an insurance point of view, once the claims are known they can be budgeted for 
and planned.  The consequences of not knowing about a claim that might well come in 24 years time, and the 
evidentiary issues arising from that, as the member for Nedlands said in her second reading contribution, are 
quite profound.  We have made that amendment to pick up the one point that Dr Farrell raised, and to really look 
after the position of obstetricians.  In ongoing discussions we have had with the Australian Medical Association, 
the question of paediatricians has been raised.  We have made an amendment to pick up obstetricians, not only 
up to the point of delivery of the child, but also in the immediate aftermath of the birth, when the issue relates to 
the birth of a child.  It may apply to somebody involved in resuscitating a child in the delivery ward.  An 
amendment will be proposed to pick up those cases.  The AMA also raised the issue of paediatricians who might 
give a child an injection, for instance, to which the child has an adverse reaction and suffers some sort of brain 
damage or physical damage.  Our response was that it may be quite meritorious to do that but that the problems 
that apply to paediatrics are not the same as those that apply to obstetrics, with the injustice being caused to so 
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many of those people and their ongoing exposure to litigation, which has caused a shortage of people going into 
the profession. 

Ms S.E. Walker:  Such patients would still have a right to a course of action, would they not?  

Mr J.A. McGINTY:  We are not trying to exclude anyone from taking action; we are trying to harvest them 
earlier.   

Ms S.E. Walker:  We may not need to go into consideration in detail on this Bill.  

Mr J.A. McGINTY:  We will need to, for my amendments.  

Ms S.E. Walker:  Let us just do away with your amendments, and then we will not need to go into consideration 
in detail!  The only thing I would want to ask during consideration in detail is whether the other extensions of the 
limitation period will affect obstetricians, in relation to persons with mental disabilities, or who are being cared 
for by guardians, or whatever.  Is there anything else that can make the period extend longer than the period we 
have already looked at.  

Mr J.A. McGINTY:  There are most probably two classes of victims - if I can call them that, or people who are 
the subject of negligence.  The first group is children.  Currently the law states that while a person is a minor - 
that is, until a person turns 18 years of age - limitation periods do not apply, and therefore the current period of 
six years runs from a person’s eighteenth birthday, taking a person to age 24.  The limitation is suspended while 
a person is a minor.  What we are now saying is that in the case of a child with a parent or guardian who is able 
to make decisions, six years is the limitation period.  Double the normal limitation period will apply to a child, as 
a general proposition, although that period is phased out in late teenage years.  The exception is derived from the 
fact that not all parents are good parents.  Not all are rational, and not all will make decisions in the best interests 
of the child.  First of all, if the child is not in the custody of a parent or guardian, limitation periods will be 
suspended.  The State is the guardian of many children in these circumstances.  Secondly, if the decision of the 
parents to not take legal action was not rationally justifiable, or irrational - that is the word used in New South 
Wales - 

Ms S.E. Walker:  What is the section? 

Mr J.A. McGINTY:  There is a special provision in relation to children.  

Ms S.E. Walker:  Clause 27 deals with suspension of time while a person is under 18 and without a guardian.  

Mr J.A. McGINTY:  I think it is clause 25 or 26.  Perhaps I can find that for the member in a moment.  When a 
parent does not take a responsible decision in relation to those things, then a child will still be able to come back 
later.  That exposes obstetricians to a measure of uncertainty, but to not allow such an exception could impact 
harshly on the injured child later in life.  It will, however, encourage 99.9 per cent of cases to be brought sooner, 
so that they can be taken into account and financial adjustments made..  

Ms S.E. Walker:  Do you see, as a result of this legislation, the courts being a bit overwhelmed by cases being 
brought forward? 

Mr J.A. McGINTY:  No, these are matters that, generally speaking, would be dealt with in the District Court as 
personal injury cases.  It may have something of an impact on cases being brought forward that might otherwise 
have been delayed for some time.  For the next few years there is likely to be a little pressure.  The other area in 
which there is likely to be pressure is in medical indemnity insurance premiums, because a lot of these cases will 
now be crystallised in the short term, whereas they would otherwise have been spread over a greater number of 
years.  That issue has been taken into account in trying to make sure that this is done over a reasonable period.  

Ms S.E. Walker:  What about insurance premiums?  Are they expected to go down? 

Mr J.A. McGINTY:  Yes, but we cannot quantify it.  This legislation will undoubtedly apply downward pressure 
because it will do away with the contingent liability issue, of not knowing what is out there.  These cases will 
now be brought forward; we will know what they are and that will enable greater certainty in the insurance area.  
It would be a very brave person who tried to forecast the extent to which insurance premiums would come down, 
but there is no doubt that this legislation will have downward pressure.  I think everyone acknowledges that.  

Ms S.E. Walker:  At the moment a medical practitioner, when he retired, would still have to wait 24 years to see 
whether anyone was going to come after him.  Now he will have to wait three years, or maybe six.  An 
obstetrician must wait nine years; is that right? 

Mr J.A. McGINTY:  No, it will be six years, because it is a longer period for a child.  Three years is the general 
limitation period, but it is six years for a child.  

Ms S.E. Walker:  Yes, it is six years for the obstetrician, but that can be extended.  
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Mr J.A. McGINTY:  The extension relates only to latent injury, where a person is not aware that he has been 
injured, or does not have knowledge of injury.  In the case of births, it would be a very rare case in which it was 
not obvious almost immediately that there was a problem.  There may be some cases in which the manifestation 
comes somewhat later, but as I understand the nature of modern medicine, it is generally known quickly that 
there is a problem with a child as a result of the birth.  In those cases in which it comes later, the six years will 
run from that later manifestation, provided the person is still a child.  There is a capacity for people who were not 
aware that there was an injury to then apply for an extension if there were knowledge questions as well.  
Generally speaking, there will not be knowledge questions; people will know who the obstetrician was and the 
hospital in which the action took place.  I do not think there will be very many latent cases in relation to birth 
defects, which is the obstetrician’s issue.  It is not an area in which I profess any expertise, but that is my broad 
understanding of the situation.  

With those comments I thank members opposite for their indication of support, and commend the Bill to the 
House.  

Question put and passed. 

Bill (Limitation Bill 2004) read a second time.  
 


